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ADMINISTRATIVE PROCEDURE
AS A TOOL FOR PARTICIPATORY
AND EFFICIENT PUBLIC
GOVERNANCE

Polonca Kovac

Administrative procedures and their outcome-oriented codification and consistent implementa-
tion are among the most salient aspects of sound public governance. Most public policies are legally
determined in policy- or rule-making and single-case decision-making procedures that comply
with fundamental principles, such as the rule of law, accountability, transparency, inclusion, and
effective public service. This chapter addresses administrative procedures as a dialogue and evalua-
tion tool of democratic public affairs, regardless of the prevailing governance model — e.g., (neo-)
Weberian or (post-)New Public Management — and irrespective of their codification mode. As
regards the latter, some countries have adopted a general statute (an APA) while others prefer
detailed sector-specific laws or codes of conduct. The analysis shows that a systemic approach
to administrative procedures can contribute to a more agile public administration, particularly
through the proportional protection of the public interest and citizens’ rights under various types
of administrative acts. Thus, worldwide, procedures are becoming an increasingly important part
of efficient and participatory public administration.

Introduction

The function of administrative procedure as an evaluation tool in public policymaking is also
important, be it in the issuance of administrative regulations or single-case decisions (Hofmann
et al. 2014; Kovac 2017). If public policymaking is understood as a system for analyzing the situ-
ation in society, designing and selecting alternatives to improve the situation, implementing the
selected solutions, and again analyzing the situation, one can see that administrative processes are
the key components of the plan-do-act-check loop. For administrative regulations, this applies
in the stage between the selection of the goals pursued by parliaments and governments and
their operationalization, which falls within the domain of the public administration as the de
facto legislature, and drafting laws and acts for their implementation.

Administrative rule-making, therefore, entails institutional public governance, which should
include, inter alia, ex-ante regulatory impact analysis (RIA) and public consultation while sin-
gle-case administrative acts or procedures can be considered instrumental public governance:
i.e., the implementation of the regulations in practice. The latter procedures reflect — through
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the disputability of relations with legal remedies and their necessary enforcement — whether the
objectives set in the laws and implementing regulations are properly implemented. If not, at
the aggregate level, these single-case issues point to the need to launch a new regulatory cycle
and adopt better regulations. Therefore, single-case administrative procedures in particular are
important to complete the regulatory feedback loop as they — intentionally or unintentionally —
imply the ex-post evaluation of public policies.

The term administrative procedure can cover different phenomena or relations, largely depend-
ing on the administrative and legal system in place. The differences rest on the general social,
political, and economic development of the individual country or administrative tradition, as
well as on the specific relations between the branches of power as public policymakers and the
types of procedures and acts resulting therefrom. However, public relations strive for good public
governance that encompasses various social and legal interests and takes them into account in the
formulation and implementation of effective public policies while pursuing the public interest
(see Venice Commission 2011; Bevir 2011; Bouckaert and Jann 2020).

This chapter addresses different types of administrative procedures, depending on the powers
attributed to the public administration as part of the executive branch of power. It distinguishes
in particular between two types of procedures: (1) administrative procedures in sensu lato, result-
ing in the creation of implementing regulations — mainly government decrees or ministerial
rules — specifying in more detail the enforcement of legal rights and obligations relating to public
policies and (2) administrative procedures as applied by most national systems: i.e., single-case
administrative decision-making to determine rights and obligations in relations between author-
ities and individuals. The latter cover a multitude of administrative matters, from collecting taxes
and granting social benefits to inspections and issuing building permits, public documents, visas,
etc. (cf. Hofmann et al. 2014; Auby 2014; Harlow and Rawlings 2014).

There are many differences in national or regional practices as regards the principles and rules
governing such procedures. However, thanks to the transfer of good practices, even relatively
opposite traditions — such as the American and German ones, and even more so in Europe —
seem to converge over time (Kiinnecke 2007; Kova¢ and Sever 2014). Convergence is thus
observed in the codification of administrative procedures with efforts to regulate the administra-
tive relations between authorities and individuals holistically. Proof thereof is some new, hybrid
procedures that cannot be classified into the two basic types (general and single-case procedures
and acts). It is even more important to understand that administrative procedure — with its tradi-
tional codification of general principles — represents only one or several stages of the public pol-
icy or regulatory cycle, as administrative rule-making operationalizes institutionally determined
public policy objectives. Single-case decision-making — as instrumental public governance — also
reflects whether and to what extent laws and parliamentary policies are effective in practice (see
Kovac 2017). Moreover, convergence presents an advantage over the otherwise different systems
in place in individual countries. As administrative procedures also regulate cross-border situa-
tions, the common values and principles of public governance are likely to produce comparable
rights and restrictions for the parties. In such regard, an important role is also played by global
organizations such as the OECD and the Council of Europe, which promote good or sound
public governance as an element of sustainable social development (OECD 2011, 2017; Venice
Commission 2011).

In view of these common baselines and differences, the research question is which system (of
codification) of administrative procedure best serves to ensure good public governance, consid-
ering the established instruments for the operationalization of its principles. Another question
is whether it is possible to establish common principles and instruments for all types of proce-
dures in public administration that would harmonize the work of the administration regardless
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of whether the result of the administrative procedure is administrative regulations, single-case
administrative acts (decisions), or hybrid acts (e.g., administrative contracts, single-case guar-
antee acts for future situations), considering that they all authoritatively address citizens and
companies. The principles guiding the procedure are, in fact, the result of its functions while
procedure — as an institution — embodies the status quo of public law at any moment. Con-
sequently, (any) administrative procedure reflects the given understanding of the citizen-state
relation (Barnes in Rose-Ackerman and Lindseth 2010: 337). In terms of participation, for
example, the minimum common procedural standards are the involvement and familiarization
of the directly affected parties with the decision. Therefore, participation must take precedence
over efficiency in the narrow sense (Kova¢ 2018). In this respect, democratic procedures are not
only a political instrument legitimizing the conduct of people’s representatives and thus, indi-
rectly, of public administration but also an element of direct decision-making or at least citizens’
participation in public affairs.

The present chapter first defines the concept, models, and principles of good governance
and the role of administrative procedures. This is followed by an analysis of the main types of
administrative procedures and their specific rules. The analysis is upgraded with a discussion of
which system is more optimal, considering the existing state of the instruments of good gover-
nance (GG) and how administrative procedures should therefore be (generally) codified in the
future. In such regard, I draw from the multifunctionality of administrative procedure as a tool
of dialogue between public authorities and private parties that should result in the proportional
recognition of public and private legal benefits and a regulatory feedback loop for the formula-
tion and implementation of public policies. In this sense, administrative procedures or various
other processes serve as an instrument to balance social values and interests while also represent-
ing an evaluation tool mirroring the (in)efficiency of public policies and regulations in real-life
events. This is especially important in times of global crises, such as financial and migration crises
or pandemics, which require public administration to be agile, efficient, and still democratic.

Administrative Procedures and Their Codification
Within Public Governance

Traditionally, there are some key differences among individual societies. These relate, for exam-
ple, to the type of government and bearers of administrative and other authority or to the rela-
tions between them (for more, see Karpen and Xanthaki 2017; Raadschelders 2011; Schuppert
2000). This leads to widely varying organizational structures of administrative bodies: e.g., sin-
gle, two-tier, or multiple-tier authorities at the national, regional, and local levels. Multi-level
governance — e.g., in the European Union (EU) or federal states — and the disciplinary under-
standing of administrative procedures also play an important role. In the Central European con-
text, administrative law is deemed to be a part of the domain of public law relations, in which
the administrative body is per definitionem superior to the party, while in Anglo-Saxon systems,
individual relations and disputes with authorities are, in principle, regulated more flexibly and
amicably, even in adapted litigation proceedings. Moreover, the differences between systems may
be due to the democratic tradition, with new democracies — such as those in Eastern Europe —
presenting an implementation gap between strategies/regulations and practice (Kovac and Bileisis
2017: 11ft). Other factors of differentiation include the scope and content of administrative regu-
lation, the hierarchy of acts, and regulatory density (i.e., the scope and detailedness of regulations)
(Karpen and Xanthaki 2020: 8ft).

However, despite their difterences, most countries feature a more or less systemic codification
in the form of a (General) Administrative Procedure Act (APA) (see Ziller in Peters and Pierre
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2005: 260ft; Auby 2014: 4) aiming at equality and lawfulness and the legal determination of
authoritative interferences with the rights and obligations of individuals. Spain, for example,
adopted its APA as early as 1889, Austria in 1925, the United States in 1946, Germany in 1976,
Japan in 1993, Slovenia in 1999, Estonia in 2001, Finland in 2003, and France in 2015. Some
APAs provide common rules for different types of administrative procedures and acts while most
of them — especially in the European context — only cover single-case decision-making. Fur-
thermore, some APAs set out common principles for all administrative procedures regardless of
the specific field — e.g., taxes, the environment and construction, and home and social affairs —
which sector-specific regulations may openly regulate otherwise. In other cases, this issue is sub-
ject to special requirements for the equal protection of rights, with deviations only in the event
of reasonable grounds for differentiation or even with no differentiation at all. The latter applies
in most European countries for specific constitutional guarantees (Hoffmann-Riem et al. 2012:
510ff; cf. McCubbins in Coglianese and Kagan 2007: 19). These are required, for example, by
the rights of defense such as access to one’s own files and the right to be heard, devolution and
the suspensive nature of an appeal, and the judicial review of the legality of administrative acts
for effective legal protection against the administration. Another difference concerns the level of
detailedness or the definition of principles and fundamental rights, as well as the basic or detailed
operational rules. Therefore, certain APAs have just over 10 articles (e.g., the US APA only 16),
some have between 30 and 100 articles, while others comprise well over 300 articles and numer-
ous additional specific and implementing rules.

In any case, from the viewpoint of political science, as is characteristic in US theory (see
Craig in Peters and Pierre 2005; Coglianese and Kagan 2007; Kova¢ and Sever 2014), admin-
istrative procedures are examined as a consequence of or a tool for exercising state authority.
This is the case both in terms of adopting general rules at the level of the administration and
in terms of single-case decisions or administrative procedures as key components of administra-
tive reforms. On the other hand, most European systems are more conservative and understand
administrative procedures in a narrower sense (Auby 2014: 3ft).

Two groups of procedures and their respective codifications are usually distinguished: (1)
rule-making or the issuance of administrative regulations as policy-based decisions with general
effect or procedural arrangements (i.e., the public policy cycle) (German: Gestaltungsverfahren)
and (2) the issuance of individual and, as a rule, concrete administrative acts (i.e., single-case
decision-making) (German: Verwaltungsverfahren) (ctf. Hofmann et al. 2014). In view of this, the
regulation of administrative procedure is indeed important for enforcing the goals of the party in
power. In fact, politics is also conducted by defining the procedural rules: e.g., a priori exclud-
ing the holders of certain interests and thus consciously steering social interactions to match
the values of those in power. The regulation of administrative procedure is therefore necessarily
bound with politics. The 1946 US APA (see McCubbins in Coglianese and Kagan 2007: 3ff),
for example, aims at “fairness in administrative operation” and “the effectuation of the declared
policies of the Congress.” Therefore, the role of administrative procedure is defined and changes
depending on the role of the state in the society, the tasks of the authorities, the consequent
understanding of the principle of the separation of powers between the legislature and the
executive, and the constitutional arrangements determined thereby. The latter also depends on
the selected governance model, which influences the definition of administrative procedures or
their basic principles in either specific or general matters.

In order to assess which solutions are better, it is necessary to further analyze the basic models
of public governance as different administrative systems different principles and codifications of’
administrative procedure come to the fore, depending on the administrative tradition. Some sys-
tems favor a more legally defined approach, as is typical of the continental European Rechtsstaat
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or Napoleonic tradition, while the Anglo-Saxon tradition relies on principle-based regulation
and flexible tools, albeit with a public interest orientation. Certain systems are more authorita-
tive (e.g., the German system) while others are participatory and transparent (e.g., the Scandi-
navian systems). Compensating for the (otherwise) superiority of the public interest inherent in
administrative relations are the party’s right to be heard and, generally, participation in public
policymaking. However, in administrative relations, equality between participants still implies an
a priori asymmetry compared to civil proceedings in terms of both the possession of information
and decision-making power. Authorities may indeed foster dialogue with the parties and strive
to give them a say in the final decision, but this may well be just “window-dressing” (Pitschas
and Walther 2008: 99ff). Such an approach to initiating and conducting administrative proce-
dures reduces the need for inquisitorialness (Kiinnecke 2007: 46; Auby 2014: 14) and leads to
better-enforced public policies (Tyler 2006: 5).

Among the models influenced by the understanding of administrative procedures, three main
models are worth highlighting (cf. the Venice Commission 2011; Mathis 2014; Raadschelders
and Vigoda-Gadot 2015; Bouckaert and Jann 2020). When determining their public gover-
nance through rules and holders of authority, countries gather into clusters leaning toward one
of the three models, although there is no ideal or pure approach in practice. That is why new,
mixed concepts are being developed, such as the New Weberian State, New Public Governance,
and Digital Era Governance.

For the purpose of this chapter, we will limit ourselves to only presenting the basic three
models. They are listed in chronological order:

Neo-Weberian administration with a rather formal understanding of the rule of law and
the superiority of administrators in relation to citizens, as within the Rechtsstaat tradition;
administrative procedures are only perceived as single-case unilateral decision-making;

(Post-) New Public Management, which advocates public administration as a service simi-
lar to private services, supports the involvement of citizens in administrative procedures
as equal counterparts to the authorities, and strives for alternative dispute resolution
(ADR), agreement, and a reduction in the administrative burden; and

Good (public) governance, encompassing several fundamental principles at all levels of public
administration, from lawfulness, participation, and accountability to responsiveness, transpar-
ency, and efficiency; what is important for the codification of administrative procedures is a
holistic view and a uniform and more abstract regulation by which different principles are
applied at different stages and in different degrees, depending on the conflict of interests.

Clearly, in terms of integrity and principled orientation, the most comprehensive and
advanced is the third approach. This can also be attributed to the weaknesses of the other two —
e.g., the Weberian formalism of administrative decision-making or managerial politicization — or
the erosion of public interest protection should participation and efficiency prevail over legality
(Mathis 2014; Kova¢ and Bileisis 2017: 471ft). Dysfunctions also arise from GG (e.g., an outflow
of democratic accountability due to intensively emphasized networking), but there seem to be
fewer of these as a systemic context is key to the implementation of GG principles (OECD 2011;
Bevir 2011).

Modern public governance has, in fact, recognized the need for inclusive approaches that
take into account several stakeholders. Accordingly, in the 1980s, traditional closed-ended gov-
ernance models based on Weber’s theoretical assumptions were gradually replaced by alternative
governance models designed to make better use of the administration’s potential and to better
meet the challenges of modern society — such as New Public Management — although there
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seems to be some disregard for the participation of stakeholders as active citizens. Such develop-
ment stems from the demands for a reduction in public expenditure and the greater involvement
of external recipients of public services and civil servants, but only on a declarative level. The
countries of continental Europe have therefore developed in particular the neo-Weberian model
and other models of governance, with each new model presenting an improvement over the
previous ones. With regard to such, systemic holism is becoming increasingly noticeable, mainly
expressed in the participation of a wide range of stakeholders.

Furthermore, one should not ignore the doctrine of good administration (GA) developed
within GG (see Venice Commission 2011; Harlow and Rawlings 2014: 87ff; Galetta et al.
2015). GA comprises a set of fundamental principles and rights that — given the superior-
ity of administrative authority in administrative matters due to the a priori protection of the
public interest — are crucial for the democratic protection of the rights of individual parties in
administrative procedures. These are principles that are more or less enforceable than individual
rights, such as legitimate expectations, equal treatment, the duty of care, a fair hearing, access to
information, data protection, timeliness, and an effective remedy (for more, see Hofmann and
Mihaescu 2013).

What is key in such regard is the general codification of administrative procedure typical of
most countries in the world and of the EU (see Auby 2014; Harlow and Rawlings 2014) as it
introduces common fundamental principles and relevant rights, regardless of the fragmentation
of administrative areas and specific procedures. It is important that GA, as a part of GG, defines
the main value guidelines in the relation between the authority and the addressees of authoritative
acts. In doing so, the concept seeks to find a balance between public and private interests, taking
into account the stage of the procedure or the definiteness of the legal status of the parties, the
degree of conflict, the scope of validity, and thus the extent of the persons affected.

Despite the different political and legal systems, all social systems globally present similar
or even convergently evolving principles and rules of administrative procedures and relations
(Galetta et al. 2015; Kiinnecke 2007). Globalization, digitalization, delegation, and similar pro-
cesses have contributed to the study and improvement of good and bad national or regional
practices and their transfer from one system to another. In this sense, there is at least conver-
gence, if not harmonization, in the field of administrative procedure, as shown in particular in
the EU with the drafting of a single regulation as a “European APA.” This act is a collection
of good national practices and the realization of the concept of good administration (Hofmann
et al. 2014). It was initially intended to serve as an umbrella framework for all administrative
procedures regardless of the type or holder of authority in the EU and Member States but was
later limited to European institutions in single-case administrative decision-making (Harlow
and Rawlings 2014: 332ff). But despite the positive expert assessments of the two resolutions
adopted by the European Parliament in 2013 and 2016 and the public support expressed in
public consultations, there are still reservations on the part of, for example, the European Com-
mission. The fact that the resolution of June 9, 2016, for an open, efficient, and independent
European Union administration (2016/2610(RSP)) is still in its draft stage clearly shows that
there is a long way to go from theoretically conceived ideals to an actually adopted and imple-
mented regulation in practice.

The Multi-Functionality of Various Administrative
Procedures and GG Principles

Traditionally, administrative procedure has served as a tool for balancing collisions between the
public interest and the rights of parties. In such context, considering the significance of the
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protection of the constitutional safeguards of parties against authorities, procedural and constitu-
tional law consider certain de jure procedural rights to be a constituent part of the subject mat-
ter of procedure. The key function of administrative procedural rules is therefore the balanced
protection of an individual party in the procedure — the public interest must indeed prevail, but
not absolutely. This also applies when administrative procedure is understood more broadly:
i.e., including the issuance of administrative regulations. As their scope is greater, there is also a
greater need to balance several interests. Administrative procedure can thus serve as a basic tool
to ensure lawfulness and democracy (Peters and Pierre 2005: 261ff).

Procedure or process could thus also be defined as a structured process of choosing between
several possible alternatives based on the acquisition and processing of information (Hofmann
et al. 2014). This definition essentially applies to the adoption of both administrative regulations
and single-case administrative procedures, which some authors express through the distinction
between the broader process and narrower — especially single-case — procedures (see Pitschas
and Walther 2008; Harlow and Rawlings 2014: 2ff, specifically on administrative regulations in
the EU, ibidem: 93—118). In a broader sense, this could also include courts. Given the intensity
with which they oversee administrative activities, courts in Central Europe can act as an active
formalist body ensuring judicialized administration. In contrast, Anglo-Saxon courts and judges
present a high degree of activism and low degree of formalism, thus acting as drivers of fairness
redefined (according to Harlow and Rawlings 1997: 516; Ziller in Peters and Pierre 2005: 173).
Thus, in managing public affairs in the modern state, one must take into account the correlation
of all the functions of administration as one of the branches of power, as well as the globalization
or externalization of administrative matters across national borders and the efficiency and ratio-
nality of pursuing the common good as a “patchwork” of area-specific public interests (Pitschas
and Walther 2008: 11-31).

‘When a procedure is initiated, its objective is not yet clearly defined. In fact, it is steered
throughout the procedure by a number of unpredictable interactions between the participants
and consequent procedural actions (Schuppert 2000: 772ft; Hoffmann-Riem et al. 2012: 523ff).
The purpose of the procedure is therefore to reduce uncertainty as to its objective, whereby a
certain degree of uncertainty in the procedure is unavoidable, considering the creative contribu-
tion of an official in applying a general norm or rule to a specific factual situation. When, how-
ever, a procedure is perceived even as only single-case decision-making, its formal lawfulness
ensures predictability and thus legal certainty, the transparency of public tasks, and the sensitivity
of authorities to legitimate expectations, drawing from the concept of personal dignity (Harlow
and Rawlings 1997: 497; cf. Tyler 2006).

Procedural rules thus ensure substantively correct or lawful decisions while protecting certain
fundamental human rights. This applies in particular to procedural institutions related to the
rights of participation and defense (e.g., the right to be heard or to the issuance of a decision
without undue delay). These procedural rules also express other functions of the procedure
(e.g., the expression of authority, the acceptability of decisions, the counterbalance of judi-
cial protection, economic and investment development, political efficiency, and the stability of
democracy in public governance. According to some authors, only the procedural elaboration
of a substantive right enables its implementation, legal remedies included (Schuppert 2000: 810;
cf. Hofmann and Mihaescu 2013).

(Administrative) procedure thus serves the objective it pursues, in the sense of the realization
of a substantive right as the subject of the procedure. At the same time, it is understood not only
as a tool but also as a goal of the procedure per se. Thus, as public administration evolves, the role
of administrative processes and their legal regulation increases over time, especially in the frame-
work of GG (OECD 2017). Likewise, the importance of procedural rules grows, particularly
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when the subject matter of public policies is hard to determine given the increasingly complex
relations in society or the technical nature of the subject of regulation (Peters and Pierre 2005:
284; Rose-Ackerman and Lindseth 2010: 342).

Procedure is the fundamental framework for pursuing justice by balancing legitimate inter-
ests, be they in the Anglo-Saxon, German, Francophone, or any other tradition. However,
given the presence of authoritative interventions, such procedure must be at least partially regu-
lated by law as procedural rules often determine its substantive outcome. The codification of
administrative procedures or administrative procedural law is therefore considered to be the core
of administrative relations. Of course, this applies as long as procedures and, in particular, their
implementation under administrative procedural law are efficient. Yet efficiency must be under-
stood as the right ratio between the necessary measures to protect the public interest and the
rights of the parties. Care must be taken so that the importance of the procedure and especially
its legal regulation do not reach the other extreme where form becomes an end in itself. The
degree of legal regulation of administrative relations and the authoritativeness of the cogent law
therefore depends on the conflictuality of the relations and the severity of the interference with
the legal position of the parties. Equally detailed regulation in all cases is thus neither necessary
nor useful (Harlow and Rawlings 1997: 504; Kiinnecke 2007: 46ff; Kova¢ 2018).

Not all principles and procedural guarantees have the same weight. The importance of
administrative procedural institutions is inevitably related to the right that is the subject of the
procedure (for more, see Hoftmann-Riem et al. 2012, who, for example, highlight situation-
based rules or composite or staged procedures: e.g., in relation to public information or asylum
matters). Depending on the nature of the case, procedures differ also in terms of the manner
of their regulation and not just in terms of the content or type of the rights. Thus, as a rule,
the procedure for issuing general acts is less defined while the procedure for issuing single-case
administrative acts is determined in more detail and in an objective, politically neutral manner.
Therefore, it is first necessary to define the type of the relation to be regulated by law in order
to be able to determine the type of procedure to be applied to pursue legally protected interests
in a particular relation.

The main difference concerning the types of administrative processes lies in the level of the
determination of the interests involved and, consequently, the tangibility of the rights, which
increases with greater determination of the participants in the procedure. The procedures in
which administrators issue general and individual legal acts in any case comprise a considerable
scope of administration competences, especially in more Weberian- and Rechtsstaat-oriented
countries. However, the two functions are attributed theoretically to a “lower” level of public
governance (rowing, instrumentalism) as opposed to “higher” general decision-making (steer-
ing, institutionalism) while, in practice, administrators most often have a more influential say
(Kova¢ 2017; ct. Raadschelders and Vigoda-Gadot 2015).

Due to the redefinition or expansion of the concept of administrative procedure through the
GG doctrine — which in ever more countries (no longer) entails only authoritative decision-
making on the individual rights, legal interests, and obligations of the parties based on general
rules and concrete facts — the essential functions of procedure are changing. In this context,
partnerships are established even between participants in traditionally authoritative administra-
tive relations, such as in Central Europe (see Schuppert in Bevir 2011; Kiinnecke 2007; Kovac
2018). A participatory administration is one of the key building blocks of modern society,
enabling citizens, companies, non-governmental organizations, and other parties to access infor-
mation and to amicably reconcile their interests. This derives from the simultaneous instrumental
significance of the procedure for the realization of the goal of the procedure —1i.e., the exercise of
a substantive right or legal benefit or the performance of an obligation in the light of the public
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interest — and from the role of procedural institutions recognizing the parties as subjects and not
merely as the objects of procedure. With growing transparency and, consequently, participation
in regulatory decisions, the credibility of regulatory responses and the level of public trust in the
authorities also increase (Schuppert 2000: 790; Tyler 2006: 16; Karpen and Xanthaki 2020: 73).

Discussion and Recommendations Regarding Future General
Procedural Codification

A comparison of current regulations suggests that there are several political and legal instru-
ments in both rule-making and single-case administrative procedures aimed at ensuring their
multifunctionality at different stages, in accordance with the principles of GG. However, it can
also be observed that some procedural stages are not covered, although there are mechanisms in
place for that very stage and principle. This means that a systemic approach to “transplanting” or
extending these methods to all administrative processes could significantly increase the efficiency
of public administration (see, for example, Hofmann et al. 2014; and Kovac 2017).

What is particularly interesting in such regard is that a larger number of well-developed
institutions can be detected in single-case administrative decision-making than in the issuance
of administrative regulations. This is a rather unique paradox, as the latter address more people,
have a wider scope, and are thus more important for the exercise of authority. There are mul-
tiple reasons for such, mostly stemming from the tradition of the development of administrative
processes and the gradual transfer of legislative functions to the executive level. The delegation
of rule-making to ministries or other administrative bodies is a result of the complexity and
technical standardization of modern society (Barnes in Rose-Ackerman and Lindseth 2010:
336ft; Karpen and Xanthaki 2020: 237). The latter requires noticeably faster responses to real-
life situations (e.g., in crises such as the COVID-19 pandemic), to which legislative procedures
in parliament are not adapted. This, however, does not speak against transposing the positive
mechanisms of traditional single-case administrative procedures into rule-making.

Looking at some examples of GG instruments, one can see that in rule-making, the principle
of the rule of law and thus the accountability of decision-makers are reflected in the necessary
compliance of lower acts with higher ones, especially laws. This is usually checked by national
constitutional courts in years-long procedures, whereas accountability is more political than
legal. In single-case decision-making, on the other hand, material (substantive) and formal (pro-
cedural) legality are defined in more detail and enforced more rapidly and more easily, thanks
to legal remedies (especially administrative appeals) and judicial review, along with responsibility
for, for example, compensation or even the criminal liability of the authorities breaking the rules
(Auby 2014: 24ff; cf. Hofmann et al. 2014).

The principles of equity and inclusion, consensus orientation, and, in particular, participation
are expressed in rule-making through public consultation and engagement mechanisms while in
single-case procedures, they are expressed through the right to be heard. In single-case proce-
dures, the latter is again defined in much more detail and thus enforceable already in administra-
tive appeal and further court proceedings (for both the German and Anglo-Saxon systems, see
Kiinnecke 2007; Bevir 2011; Hofmann and Mihaescu 2013; Kova¢ and Sever 2014), based on
the provisions of national APAs on the entitlement to such right, on the manner and time of its
enforcement, and on violations thereof as substantial procedural errors and a direct reason for
legal protection and the reopening of proceedings (Kiinnecke 2007: 138). However, a distinc-
tion must be made between the participation of the parties (German: Beteiligung) in single-case
administrative matters and broader participation (German: Partizipation) as co-decision-making
with the rule-maker (Hoffmann-Riem et al. 2012: 699ff).
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In different legal systems, the principles of transparency and responsiveness, and partly even
participation, are enforced in rule-making mainly through a notice-and-comment mechanism,
more by guidelines than actual rules (e.g., the deadline for comments on regulations is “as a rule”
30 days, with numerous exceptions and no legal consequences for a violation). In single-case
decision-making, these principles are expressed through individual types of procedural actions
and both substantive and procedural rights ensuring public control and subject to judicial review,
such as public hearings, access to files, access to public information (for more, by country profile,
see Auby et al. 2014 and, for the EU, Harlow and Rawlings 2014; Galetta et al. 2015).

Finally, the principles of effectiveness and efficiency are expressed in rule-making — in par-
ticular in RIA — as an ex-ante analysis of the anticipated impact of regulations that is intended to
provide evidence-based decision-making and evaluation in the regulatory feedback loop (Naun-
dorf and Radaelli in Karpen and Xanthaki 2017: 187ft). At this stage, concern for reducing red
tape is also important (Kova¢ 2017). In most systems, however, only the notice-and-comment
procedure applies in rule-making while in single-case decision-making, decisions are made in
compliance with APAs and the institutions determined thereby. These are, for example, rules
on the deadlines and duration of the procedure or the consequences of administrative silence,
as well as more modern approaches to reconciling interests, such as ADR (Dragos et al. 2014,
2020; Pitschas and Walther 2008).

Nevertheless, if any of the fundamental GG principles are not or are only partially imple-
mented, at least the directly related principles — e.g., responsiveness and transparency — are
undermined and, along with them, also accountability, lawfulness, and people’s trust in
the authorities. Therefore, the problem must be solved holistically. In view thereof, third-
generation administrative procedures are evolving that apply the administrative method to the
policy cycle and thus emphasize the dialogue between (administrative) authorities and indi-
vidual parties (Barnes in Rose-Ackerman and Lindseth 2010: 3501t). But in most administra-
tive systems around the world, rule-making and single-case decision-making are still perceived
as separate procedures, both theoretically and in terms of legal protection, despite sharing
the same principles of democratic authority (McCubbins in Coglianese and Kagan 2007: 19;
more in Bouckaert and Jann 2020). In such context, particular attention should be paid to the
growing importance and scope of administrative relations. Administrative regulations, which
in many countries number more than 20 times the number of laws (namely, 95% of all regula-
tions are administrative and only 5% are parliamentary laws) directly affect the lives of everyone
in society, which increases the importance of meta-regulation, especially for the legitimacy of
the modern state (Karpen and Xanthaki 2017, 2020). Participatory governance in this sense
bridges the democratic deficit typical of bureaucracy, which is not a democratically elected
structure of authority. Modern society thus strives to include legitimacy within (administrative)
lawfulness through the connection of administrative authorities and citizens or companies as
addressees of administrative decisions.

In adopting administrative regulations and issuing administrative decisions, in addition to for-
mal principles and mechanisms common to both types of acts, participatory governance should
apply to the pre-stage or informal part of administrative rule-making and single-case decision-
making. Formulating and expressing opinions and preferences as to possible alternatives should
be based on a system that is able to identify the best decisions based on the aggregation or (high-
est) coefticient of the consent of the participants. For the time being, however, only few systems
see participation as a bridge between formal lawfulness and the prevalence of the public interest
and administrative efficiency and consider it so important that they include it in their APAs (such
as in the USA; see Kova¢ and Sever 2014). Thus, for example, most European countries as well
as the EU still have reservations as regards involving the public, or they allow only the partial
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participation thereof (e.g., in the Aarhus Convention in relation to the environment) and only
based on recommendations (for more, see Karpen and Xanthaki 2020).

Participation is not an end in itself, but it creates better conditions for decision-making
and — by involving the addressees of rules and acts — significantly increases the level of the
acceptance and implementation of public policies. The purpose of the principle of participation
in administrative relations is twofold: to protect the administratively defined rights and interests
of stakeholders and to establish the true and objective factual situation relevant for a decision
(evidence-based governance) (see OECD 2011). Public participation in administrative relations
is even more important due to the party’s otherwise subordinate position to the — at least poten-
tially — opposite public interest. Stakeholder participation in administrative relations is therefore
a counterweight to the (otherwise) superiority of the public interest. After all, the importance
of “procedural justice,” for example in the USA and more so in Central Europe, shows the
prevalence thereof over distributive justice or substantive outcomes (Tyler 2006: 5, 73ff). As
long as people trust the procedural guarantees and the institutions that provide them, they are
willing to subject themselves to the authorities, albeit to their own detriment, as fact-finding
and evidence-taking procedures allow them to indirectly monitor and manage the outcome of
the procedure.

Administrative relations are necessarily conditioned by balanced respect for the public inter-
est, based on the social values pursued by the legislature when adopting systemic and sector-
specific laws: i.e., the level of institutional public governance. In implementing laws, public
administration is bound by this framework (for more, see Raadschelders 2011; Coglianese and
Kagan 2007; Peters and Pierre 2005). This means that when including the will of the citizens
and social stakeholders (e.g., companies, non-governmental organizations), it must always assess
which solutions are optimal for the (enacted) public interest. For the decisions to be legitimate,
the administration must therefore consider both the results of the participatory processes and
their placement in the legally defined public interest. However, research shows that procedures
are flawed and the existing rules — e.g., governmental rules of procedure or resolutions — are
misunderstood, not complied with, or excessively rigid (see Karpen and Xanthaki 2020). When
the state, as a sovereign regulatory entity, makes binding decisions that are not complied with or
are unilaterally conditioned, the eftect on society is disruptive (Schuppert 2000: 777; Tyler 2006:
163ft). These problems, therefore, need to be solved as insisting on obsolete administrative pro-
cedural solutions leads to a deterioration of the situation, competitiveness, and a lower degree of’
democracy and efficiency of public governance. At the same time, there are good practices (for
more on ADR, see Dragos and Neamtu 2014) that, after careful analysis of where and to what
extent they are applicable to a particular regulation or type of procedure, could be adopted as a
suitable regulatory framework.

In order to achieve common principles and avoid any irregularities, the future codification of
administrative procedure should be approached in two steps. First, it is necessary to determine
the values and thus the minimum standards of all administrative procedures applicable to regula-
tory, single-case, or any other acts. Then, the specifics of each type of procedure or relation to be
determined thereby should be defined, with a clear distinction between general and individual
or hybrid matters and between authoritarian (e.g., inspection) and service-oriented (e.g., educa-
tion or health care) administrative activities. Such general codification or “administrative code”
should contain:

[Clommon administrative principles, regardless of the type of administrative activity,
including, in particular, participation, transparency, and administrative efficiency in the

sense of achieving the set objectives of the sector-specific public policies;
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principles and rules for different types of administrative processes, in particular for the
adoption of administrative rules and single-case administrative decision-making, weighing
between the inevitable formal legality and yet necessary responsiveness;

basic rules on the judicial review of public administration, standardized for various
administrative acts, in order to establish the rule of law and accountability; and

evaluation mechanisms for assessing the consistency of the objectives of the regula-
tions and their implementation in administrative areas, which strive for efficiency and
accountability.

Any APA should thus comprise more sound governance and less government and adminis-
tration with a formalistic explanation of the rules governing administrative relations. A holistic
approach with a broader and GG-oriented regulation in the APA can indeed go beyond that,
both in individual countries and globally.

Conclusion

It can be concluded that the development of common principles and fundamental rights,
together with a systemic approach to the general codification of all administrative processes,
would contribute significantly to effective public governance and to democratic and efficient
public administration. Given the lack of a holistic approach to fostering participation, for exam-
ple, the currently applicable guidelines and regulations lack the capacity to ensure a consensus
between the authorities and stakeholders and lead to a clear implementation gap. By including
elements of participation, administrative procedure becomes more than a framework for pro-
tecting the public interest and the rights of parties, as participation enables the wider flow of
information and the institutionalization of advocating for socially relevant although not (yet)
legally existing interests. In this context, the systemic codification of administrative procedures
would also play a role in the efficient evaluation and development of administrative reforms and
future public policies.
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